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Contracts

The term contracts is used to denote three
different kinds of thing:

1. The series of acts of the parties expressing their
assent.

2. A physical document executed by the parties as
evidence of their having performed the necessary
acts expressing their intentions.

3. The legal relations resulting from the acts of the
parties, including the relation of right in one
party and duty in the other.

Definition:

A contract is an agreement enforced at law.
Classification Of Contracts

Contracts may be classified in several ways:
1. Formal And Informal Contracts:

A formal contract is one, the legal operation of
which is dependent upon the form in which it is
made.

An informal contract is one, the legal operation of
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which does not depend upon the form in which it is
made.

A contract under seal is a formal contract. It is
expressed in a writing which is sealed and delivered
by the promisor.

2. Unilateral And Bilateral Contracts:

A unilateral contract consists of a promise or
group of promises made by one of the contracting
parties only.

A bilateral contract consists of mutual promises,
made in exchange for each other by each of the two
contracting parties.

Requirements For Formation Of A Contract
For the formation of a contract, law requires:
1. A legal capacity.

2. A manifestation of assent by the parties who
form the contracts.

The manifestation of mutual assent may be made
by written or spoken words or by other acts or
conduct. It takes the form of an offer by one party
and an acceptance by the other party.
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Offer: An offer may be made to a specified
person or persons, or it may be made to the public.
An offer may be terminated by:
a) rejection by the offeree.
b) revocation by the offeror.

c) the offeror’s death or such insanity as
deprives him of legal capacity to enter into
the proposed contract.

Where an offer is terminated in one of these ways
a contract cannot be created by subsubsequed
acceptance.

Acceptance: Acceptance of an offer is an
expression of assent to the terms thereof made by the
efferor.

A reply to an offer which adds qualifications or
requires performance of conditions, is not an
acceptance but is a counter-offer,

Breach Of Contract:

A Dbreach of contract is a non-performance,
without justification of any contractual duty.

A breach my be total or partial.
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Remedies for breach of contract are:

a) damages, meaning a sum of money awarded as
compensation for injury caused by a breach of
contract.

b) restitution, meaning the restoration of a specific
thing.

c) specific performance, meaning the rendering of a
promised performance.

Damages will be given for the net amount of the
losses caused and gains prevented by the defendants
breach.

Damages are not recoverable for harm that the
plaintiff should have foreseen and could have
avoided by reasonable effort.
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Examples for Questions and Answer
. What is a contracts?
A contract is an agreement enforced by Law.
. What is an informal contract?

An informal contract is which must be made
through a certain form to the legally effective.

. What is a unilateral contract?

A unilateral contract is one which consists of a
promise or a group of promises made by one
contracting party only.

. What is a bilateral contract?

A Dbilateral contract creates mutual promises upon
both contracting parties.

. How may the manifestation of assent be made?

The manifestation of assent may be made by made
by written or spoken words or by other acts.

. How can an offer be terminated?
An offer can be terminated by:
a) Rejection by the offoree.

b) Revocation by the offoror.
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c¢) The offorer’s death or incapacity.

. What constitute a breach contract?

A breach of contract is a non-performance,
without justification of some or all the contractual
duties.

. What are the remedies for breach of contract?
Remedies for breach of contract are:

1. Damages.

2. Restitution.

3. Specific performance.
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International Court Of Justice

The International Court of Justice whose seat is
at the Hague, is the principle judicial organ of the
United Nations. The Court functions in accordance
with its Statute, which is an integral part of the
United Nations Charter.

The Court is open to the parties to its Statute,
which automatically includes all Members of the
United Nations. A State not belonging to the United
Nations may become a party to the Statute on
conditions to be determined in each case by the
General Assembly on recommendation of the
Security Council. The Court is also open to States
which are not parties to its Statute on conditions laid
down by a Security Council resolution of 15 October
1946.

Jurisdiction:

The jurisdiction of the Court comprises all cases
which the parties refer to it, and matters specifically
provided be for in the Charter or in Treaties or
Conventions in force.
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States Parties to the Statute may at any time
declare that they recognize as compulsory and
without special agreement, in relation to any State
accepting the same obligation, the jurisdiction of the
Court in all legal disputes.

Advisory Opinions:

The General Assembly or the Security Council
may request the Court to give an advisory opinion on
any legal question. Other organs of the United
Nations or specialized agencies when authorized by
the Assembly, may also request advisory opinions on
legal questions arising within the scope of their
activities.

The Law Applied By The Court:

In accordance with Article 38 of the Statues,
the Court applies:

a) International Conventions.
b) International Custom.

c) The General Principles of Law Recognized by
civilized Nations.
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d) Judicial decisions and the teachings of the most
highly qualified publicist: as subsidiary means for
the deternation of the rules of Law.

Further more, the Court may decide a case
according to the principles of equity, if the parties
concerned agree.

Composition Of The Court:

The members of the Court are 15 independent
judges, of different nationalities, elected by the
General Assembly and the Security Council.

Judges are elected for terms of nine years and
are eligible for re-election.

If there is no judge of their nationality on the
bench, the parties to a case are entitled to choose
national judges to sit only in that particular case.

All questions are decided by a majority of the
judges present, with nine constituting a quorum.



- 18 -

Terminologies

The sources of sl o elall yalias
International Law

Treaties Claalag
International custom 9l o =l
The general principles of dalall o slall salue
law

Civilized nations saaiall aa¥) Lgs
Judicial decisions Ailadl) LS Y)
The Doctrine 44|
The pacific settlement dalid) 4y gl
International disputes A sall cale L)
The judicial disputes dladl) cile L)
The judicial settlement dnlzadll 4 guall
International arbitration sl asasl)
International conciliation 9l (38 g1l
Inquiry (aaaal)
Mediation alalu I
Good office (32adl) a oll el
State territory A sl o 18)
Land territory sl a8y
Airspace s sl eliadll
Outer space >R el



-19 -
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Questions And Answers

1. What is the International Court of Justice?

The International Court of Justice is the principle
judicial organ of the United Nations. The court
functions in accordance with its Statute, which is
an integral part of the United Nations Charter.

2. What is the Jurisdiction of the Court?

The jurisdiction of the Court comprises all cases
which the parties refer to it, and all matters
specifically provided for the Charter or in Treaties
of Conventions in force.

3. What Law does apply by the International
Court of Justice?

The Court applies:
a) International Conventions.
b) International Custom.

c) The General Principles of Law recognized by
civilized Nations.

d) Judicial decisions and the teachings of the
most highly qualified publicist ad subsidiary
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means for the determination of the rules of
law.

The Court may decide a case according to the
principles of equity, if the parties concerned agree.

. How many members does the International
Court of Justice compose?

The members of the Court are 15 independent
judges, of deferent nationalities, elected by the
General Assembly and the Security Council,
elected for terms of nine years and are eligible for
re-election.
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Function Of Money

The first and vital role played by money in
economic life is that of a medium of exchange. It
permits the separation of exchange into the two
distinct acts of buying and selling, without requiring
that the seller should purchase goods from the person
who buys his product, or vice versa. Hence producers
are enabled to concentrate on fiding the most suitable
outlet for their goods, while buyers can concentrate
on fiding the cheapest market for the things they wish
to purchase. Specialization is encouraged, because
people whose output is not a complete commodity
but an intangible contribution to the manufacture of
one in which many others are involved can be paid an
amount equivalent to their share of the product, and
can use this money income to purchase whatever they
wish.

Another function of money is to act as a
messure of value- that is, it serves as a unit in terms
of which the relative values of different commodities
can be expressed. In a barter economy it would be a
difficult and time consuming task, to say the lest, to
determine how many electric-light bulbs were worth
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one kilogramme of meat, or how many fountain pens
should to exchanged for a ton of coal. The process of
establishing relative values would have to be
undertaken for every act of exchange, according to
whatever commodities were being offered against
one another, and according to the particulter persons
entering into the exchange.

A third, and related, function of money is that
of acting as a store of wealth. It is difficult to iIn
visage saving occurring under a barter system.
Obviously there would be no way in which persons
rendering services could set side some of their output
to meat possible emergencies in the future. Nor could
anyone engaged on only one stage in the production
of a commodity save part of his output, since he
would be producing nothing tangible. Even when a
person actually produced a complete commodity the
difficulties would be evewholming. Most
commodities  deteriorate  fairly rapidly either
physically orin value, as a result of long storage; even
if storage were possible, the practice of storing
commodities for years would involve obvious
disadvantages-imagine a coal-miner attempting to
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save enough coal to keep in his old age, example. Yet
If wealth cannot be not aside, or can be accumulated
only with great difficulty. How can future
contingencies be provided for, or capital formation
undertaken so as to raise productivity? The use of
money disposes of these difficulties: instead of
having to store physical commodities, a producer can
ser aside sums of money which can be used in the
future for whatever purposes he chooses. Without
money, debts could be incurred only in terms of
specific commodities; the modern system of
financing capital accumulation from funds derived
from a large number of different people and
institutions would be impossible.
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Questions & Answers

1. Explain the function of money as a medium of
exchange.

Money plays a vital role in economic life as a
medium of exchange. It permits the separation of
exchange into the two distinct acts of buying and
selling, without requiring that the seller should
purchase goods from the person who buys his
product, or vice versa. Hence producers are
enabled to concentrate of finding the most suitable
outlet for their goods, while buyers can
concentrate of finding the cheapest market for the
things they wish to purchase.

2. Explain the function of money as a measure of
value.

This function means that money serves as a unit in
terms of which the relative values of different
commodities can be expressed. It is a barter
economy it would be difficult and time-consuming
task, to pay the least, to determine how many
electric-light bulbs were worth one kilogramme of
meat, or how many fountain pen should be
exchanged for a ton of coal. The process of
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establishing relative values would have to be
undertaken for every act of exchange, according to
whatever commodities were being offered against
one another, and according to the particular
persons entering into the exchange.

. Explain the function of money as a store of
wealth.

It is difficult to envisage saving occurring under a
barter system. Obviously there would be no way in
which persons rendering services could set aside
some of their output to meat possible emergencies
in the future. Nor could anyone engaged on only
one stage in the production of a commodity save
part of his output, since he would be producing
nothing tangible. Even when a person actually
produced a complete commodity the difficulties
would be overwhelming. Most commodities
deteriorate fairly rapidly either physically or in
value, as a result of long storage; even if storage
were possible, the practice of storing commodities
for years would in value obvious disadvantages.
The use of money disposes of these difficulties,
instead of having to store physical commodities, a
producer can set aside sums of money which can
be used in the future for whatever purposes he
chooses.
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The Court Of Arbitration Of The
International Chamber Of Commerce

A. A Short Outline of the Historical and
Operational Background of the Court of
Arbitration.

Four decades ago, the International Chamber of
Commerce established the ICC Court of Arbitration
for the solution of disputes arising out of international
economic problems. The members of the Court are
appointed by the Council of the International
Chamber of Commerce. The function of the Court is
to provide a means for settlement by arbitration of
business disputes with an international character. The
Court of Arbitration does not itself settle the dispute,
but it appoints or confirms the nomination of
arbitrators in accordance with the Rules of
Conciliation and Arbitration of the International
Chamber of Commerce.

The parties to an arbitration proceeding are
entitled to appoint a sole arbitrator if they agree on a
particular person for confirmation by the Court of
Arbitration. In the case of a tribunal consisting of
three arbitrators, the parties are permitted to nominate
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one arbitrator for each side. The third arbitrator of the
Chairman of the tribunal, will be the nominee of the
Court of Arbitration. Section 1 to 5 ot Article 7, of
the Rules of Conciliation and Arbitration describe in
detail various aspects of the selection of the sole
arbitrator and the members of a multi-member
arbitral tribunal in the event of a request for a
tribunal.

The contracting parties are free to select the
place or country where the arbitration proceedings
are to be conducted. It may be the state of which
either party is a national or some third state.
However, the Court of Arbitration is entitled to
confirm or change the selection of any country as the
place of arbitration, unless the disputants agreed in
advance upon the place of arbitration.

B. Substantive Law of Arbitration and the Rules
of the ICC Arbitration.

None of the Articles established by the ICC
specifies how the arbitrators are to resolve issues
involving a question of choice of law. Further, the
arbitrators are not free to apply ex aequo et bono in
the capacity of amiables compositeurs in order to
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resolve this question, unless the parties have agreed
that they may do so. In other words, whenever the
question of choice of law arises, the arbitrators must
resort to some rules of a legal system for the purpose
of giving the award. The ICC rules do not provide
any guideline for the arbitrators on how to select that
particular legal system. However, Article 16 says that
the law of the place where the arbitration is held
provides also the law governing the procedure the
arbitration on those points on which the Rules of the
ICC are silent. Of course, this does not mean that the
local substantive law will necessarily apply. But, no
provision under the ICC rules prohibits the arbitrators
from accepting the local law as the substantive law of
arbitration.

The selection of local substantive law of a third
country other than that of the nation belongs to one of
the parties in the arbitration under a TEDC and may
cause some legal problems. For instance, the legal
system selected by the tribunal may not necessarily
have any substantial connection with the TEDC in
dispute. In this case, the tribunal would naturally
dissatisfy both the private investor and the
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contracting state which do not want to apply the lex
arbitri. To avoid this unfortunate occurrence, the
tribunal could fill the gaps existing in the already
selected local law, such as its “non-connection” with
any of the aspects of the TEDC by accepting some
relevant rules of the law of the contracting state party
or of international law. However, this “process of
filling up the gap” always depends on whether the
rules of the local law permit the tribunal to do so. In
other words, sometimes the tribunal may not be
permitted under the local law to apply any outside
legal rule other than that of the locl substantive law.
The Italian legal practice with respect to international
arbitration is a typical example of this practice.

The lack of specific directives for the arbitrators
on how to solve the question of choice of law
problem among the ICC Rules on arbitration makes
arbitration tribunals sponsored by the Court of
Arbitration inappropriate to handle legal disputes
arising out of TEDCs. This is so because there is no
guarantee to the disputants with respect to the
application of whether the law of the contracting state
or rules of international law will be applied whenever
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gaps or conflicts appears among the rules of the law
already applied by the tribunal for resolving a legal
dispute.

Summing up the study on the relevant
provisions of the Rules of arbitral procedures under
the American Arbitration Association, the Inter-
American Commercial Arbitration Commission, and
the International Chamber of Commerce, the writer
concludes that the rules of these economic dispute-
settling agencies neither suggest nor recommend any
appropriate legal systems, such as the law of the
contracting state or international law, which are
directly or indirectly responsive to the exigencies and
peculiarities of a  transnational  economic
development contract. The present rules of the AAA
to the lex fori may or may not have a substantial
connection with legal disputes under TEDCs. The
Rules of IACAC which directly guide the arbitrator
to apply “equity” and “commercial usage” (which are
out of the scope of any specific legal system) may
also not be generally acceptable helps in resolving the
question of choice of law problem arising out of
TEDC. Therefore, the use of the rules of arbitration



-36 -

offered by the AAA, the IACAC, and the ICC for
arbitration between foreign private investors and
developing countries are unlikely to be as helpful for
resolving legal disputes arising out of TEDCs as the
use of arbitration rules established by the
International Center for the Settlement of Investment
Disputes which, as we shall see, provide specific
solutions to resolve the question of choice of law.
That the assertion that the ICSID’s provision with
respect to the selection of the law of arbitration in the
more useful and acceptable one will explained in the
latter art of this book after a detailed discussion on
the relevant rules of the ICSID on arbitration law in
the next chapter.
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A. The Meaning and Scope of Economic
Development.

This part of the present study will emphasize
specifically the type of economic development that is
motivated by the desirability or necessity of raising
standards of living in developing countries as a result
of foreign private investment activities in those
countries since the Second World War. Although no
single definition o “economic development” is
entirely satisfactory, the term may generally be
interpreted as the process by which an economy’s
real national per capita income increases over a long
period of time and such increase in national income
reaches the poor for improving the quality of their
life.  Specifically, economic development in
developing countries means a rising gross national
product (GNP), an increase in investment and
consumption (the twin pillars of traditional
economics), and an improvement in the living style
of the people of those developing countries. The tools
for this kind of development include anything that
could help to get the engines of investment
production and consumption moving in the individual
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developing country. In most cases this means an
inflow of different types of foreign investment such
as capital, commodities, services, patents, or business
techniques from public and private sources of
developed nations to developing nations. The use of
these external resources, both capital and skills, is
generally essential to the development process since
few developing countries can generate adequate
investment capital domestically at least until their
development is well advanced. In particular, foreign
private capital constitutes an important source of
economic development finance, technical assistance
(including the transfer of modern technology), and
managerial skills, especially by opening up natural
resources and creating broadly based manufacturing
industries in developing countries. Even in those
developing countries whose governments seek to
generate their own investment fund, the capital of
foreign private firms becomes an additional source of
capital investment and wusually is assigned a
recognized role in the process of their economic
development. In fact the economic development of
many developing countries depends to a very large
extent on private foreign capital.
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Modern trends of investment in the economic
development process have depended upon economic
cooperation between corporations of developed
countries and governments of developing countries
both acting out of enlightened self-interest based
upon mutual benefit and profit. In other words, a
large and growing volume of foreign private
investment in developing countries will take place
only if both the investing corporation and the host
country and mutual benefit in their economic
ventures. This kind of economic cooperation attracts
foreign private capital from the developed countries
to developing countries for the purpose of investment
in various projects.

A . Economic Development: Post World War Il
period

1. New Investment Climate in Developing
Countries

The end of World War Il paved the way for
political independence which gave for the first time
many of the emerging nations some range of choice,
however limited, in deciding their own future. In
addition, their votes in international organizations
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won the newly emergent states a considerable
measure of attention from great powers that formerly
could ignore their wished with impunity. Thus when
some poor countries acquired political power, the
developed countries- as part of their new concern-
encouraged their new concern- encouraged their
national corporations to invest capital in developing
countries. For example, during the early 1950's, the
U.S. Government urged U.S businessmen to invest in
the developing countries in order to promote the
economic development of such countries. For this
purpose, a government program as investment
guarantees covering risks of convertibility of money,
expropriation, and war was instituted. The European
and Japanese governments followed the U.S,,
providing tax incentives and financial subsidies to
assist their investors in capital investment abroad.
Various United Nations economic development
agencies were established to help promote support for
prosperity, economic stability and financial strength
in developing nations. The favorable effect of this
campaign was quickly evident. Foreign capital and
technology began to flow in increasing amounts to
developing countries to promote the process of
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economic growth and development. During the
period of 1956-64, net foreign private capital worth
$33.2 billion was transferred to developing countries
from Austria, Belgium, Canada, Denmark, France,
the Federal Republic of Germany, Italy, Japan, the
Netherlands, Norway, Portugal, Sweden,
Switzerland, the United Kingdom, and the United
States.

Many of the developing countries welcomed
foreign private investment assistance for achieving
their economic goals. In the words of Jack N.
Behrman:

Host governments, for their part, have
attempted to induce foreign investors to enter their
countries so as to accelerate growth, relieve
unemployment, and help reconstruct depressed areas
in the economy. These inducements have included
low-cost loans, provisions of plant and land, low
rentals, low-cost utilities grants, and assistance in
labor training programs

Although obtainable by businessmen who met
the location requirements for new plants, those
inducements tended to be accepted more readily by
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foreign investors, who were not tied to an existing
complex of plants or distribution system in the host
countries. Moreover, in many poor countries,
insufficient domestic investors existed to provide
large amounts of capital for indigenous investment.

B. Changing Investment Policies and Legal
Development in Developing Countries

In the latter part of the 1950's a wave or radical
economic nationalism swept some A for-Asian
developing countries. New political leaders and new
ideologies appeared with a powerful influence on the
political and economic outlook of developing
countries.

Foreign investments came increasingly to be
viewed with suspicion by these new leaders, as a new
and subtler means of colonialism. The view was that
many investments would amount to little more than
indirect attempts by the old colonial powers to regain
their lost control over their former colonies by a
process of economic imperialism or neo-colonialism.

Economic nationalism and political motivations
inspired new governments of capital-receiving
countries to adopt restrictive legal measures to



- 43 -

control incoming foreign private investment. New
legislation to replace the older colonial legislation on
foreign investment was drafted and ratified. Some
countries incorporated new provisions relating to
foreign private investment to their national legal
codes. According to the new investment laws of
many host states, foreign private investors had a
definite duty to improve the local economy and to
improve the balance of payments situation in the host
state. Governments in many developing countries
often sought to control or take over existing foreign
investments particularly those which tended to
dominate the local economy as, for example, mining
concerns did in a variety of African and Latin
American countries. The laws enacted by such
countries for the purpose of national control,
nationalization, or expropriation generally led to
disputes between the foreign investors "and their
national governments” and the host governments
since the investors rarely considered their
investments to have been taken in accordance with
law or equity.

C. Settlement of Legal Disputes Relating to
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Investment

When legal disputes arose between foreign
private investors and host governments, the investors
were generally handicapped by the lack of suitable
international  dispute-settling legal mechanism.
Generally, the settlement of investment disputes
between private foreign investors and developing
countries had been much less institutionalized than
domestic processes of dispute settlement. For most of
the legal suits involving foreign companies in
developing countries, local law and local courts were
employed. Often local remedies delayed a solution.
Yet the foreign investor could do little to avoid these
delays since under international law he was required
to exhaust local remedies before seeking other means
to settle the dispute. Many foreign investors could not
afford the lengthy period of time before a final
decision was forthcoming locally. Furthermore, a
number of smaller countries did not possess well-
established legal systems appropriate for the
settlement of disputes between foreign investors and
governments, and finally, the foreign investors
frequently felt the local judicial procedures were
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prejudiced against them. With few exceptions,
foreign private investors preferred to submit all issues
involved in their disputes with governments of
developing countries to international arbitration if the
local remedies failed to satisfy the disputants, or
denied justice to the injured parties. Host
governments of developing countries, on the other
hand, tended to invoke the right of sovereign
immunity in opposing the demand of foreign
investors seeking international arbitration as a
method of settling investment disputes although there
was no basis for such a claim in international law. In
addition, the developing countries tended to object to
adopting traditional legal methods of international
arbitration originating from centuries-old commercial
practices as developed and followed by the colonial
powers. As a result of this dilemma, those interested
in economic development programs and the
protection of foreign private investment abroad came
forward during the 1960's with proposals for the
adoption of economic development agreements
incorporating arbitration clauses/ Many developing
nations and foreign corporations signed economic
development agreements either in the form of
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international economic concessions or modified
contrats administratifs which included provisions for
the purpose of enforcing mutual rights and reciprocal
obligations on the contracting parties. The following
paragraphs will show the general characteristics of
such economic development agreements.

4. Economic Concessions, Contrats Administra-
tifs and Transnational Economic Development
Contracts

A. Economic Concessions

The nature, specific character, and legal status
of concessions have been insufficiently interpreted
and no definition agreed upon. However, an
economic concession is generally considered as
special authorization, permission, or approval in the
form of a special privilege granted by the government
of a developing country or by its public authority.
This privilege permits a foreign private investor
(either individual or corporation) to engage in a
particular investment activity relating to the
economic development of the grantor state, including
public utility services or exploitation of natural
resources using local manpower and foreign capital.
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Many legal scholars prefer to use the term “economic
development agreements” to identify such “economic
concessions”, while one has described a concession
as an economic development agreement. As a
contract, an economic concession is like a contrat
administratif or administrative contract. A contrat
administratif is a legal instrument developed by the
supreme administrative tribunal of France, the
Conseil d'Etat, to permit legally binding contracts to
be entered into between a public authority or the
government and a private person or corporation. At
present, this type of contract has been adopted by
many African and Asian countries which have
emerged from the colonial administrations of civil
law countries such as France, the Netherlands,
Belgium, and Italy.

One scholar has noted that the major element in
an administrative contract is its close relation to
public purpose or services concerned with the
national interest of the contracting state party. In the
opinion of another, the contrat administratif is
dominated by the principle of the predominance of
the public interest, from which flows a number of
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unilateral powers of the administrative authority,
balanced by the claim of the private contractor to
equitable compensation or indemnification. Recently,
one writer has added his support for this view:

If a state makes use of the contrat administratif
instrument when entering into an agreement with a
foreign private investor, individual, or corporation, it
can be assumed that the agreement qualifies as
transnational economic development contract as
previously suggested. Such a TEDC is different from
an ordinary domestic contrat administratif. Generally,
ordinary domestic contrats administratifs recognize
the unilateral powers of the governmental authority to
control or modify the execution of the contract in the
public interest. But it is argued that a transnational
economic development contract explicitly restricts
that unilateral power of governmental authority to
alter contractual relations with the foreign private

party.,
B. Transnational Economic Development
Contracts (TEDC:s)

As stated Dbefore, economic concession
agreements and contrats administratifs represent two
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major types of economic development contracts
which have developed in common law countries and
civil law countries respectively. However, concession
agreements and contracts administratifs which do not
show certain identifying elements of economic
development contract are not considered as that type
of contract. The following elements help identify
economic development contracts:

One of the contracting parties is the sovereign
government, and the other is a national or private
corporation belonging to a foreign state;

the contract concerns the movement of foreign
capital to a developing country for the purpose of
investment activities limited to a specified period;

the contract concerns an investment activity which
will assist the economic development of the host
state; and

the contract specifically mentions conditions
which bind both parties in terms of reciprocal
rights and obligations.

In the view of the present writer, all concession

agreements and contrats administratifs which show
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the above-mentioned four characteristics can be
identified as transnational economic development
contracts.

5. Arbitration: a remedy for disputes arising
under economic development contracts.

Economic development agreement imply mutuality
of obligation. The mutuality of obligation of a
transnational  economic  development contract
becomes ex-plicity clear and strong when the
contracting parties agree to include an arbitration
clause in the contract which provides for compulsory
arbitration in case legal disputes arise as to rights or
liabilities under the contract. Already, many
economic development contracts have opened
possibilities for ad hoc arbitration agreements
including  compromis  "d'arbitrage™  (special
agreements for arbitration) in the event of disputes
between governments of developing countries and
foreign private investors. However, most such
arbitration clauses usually fail to specify the
applicable law of arbitration in order to guide
arbitrators in their award-giving process.
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Examples of Questions and Answers

1. Explain the meaning of economic development?

Although no single definition of “economic
development” is entirely satisfactory, the term may
generally be interpreted as the process by which an
economy’s real national per capita income increases
over a long period of time and such increase in
national income reaches the poor for improving the
quality of their life. Specifically, economic
development in developing countries means a rising
gross national product (GNP), an increase in
investment and consumption (the twin pillars of
traditional economics), and an improvement in the
living style of the people of those developing
countries.

2. What is the tools for economic development?

The tools for this kind of development include
anything that could help to get the engines of
investment production and consumption moving in
the individual developing country. In most cases this
means an inflow of different types of foreign
investment such as capital, commodities, services,
patents, or business techniques from public and
private sources of developed nations to developing
nations. The use of these external resources, both
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capital and skills, is generally essential to the
development process since few developing countries
can  generate  adequate investment  capital
domestically at least until their development is well
advanced. In particular, foreign private capital
constitutes an important source of economic
development finance, technical assistance (including
the transfer of modern technology), and managerial
skills, especially by opening up natural resources and
creating broadly based manufacturing industries in
developing countries.

Why many of developing countries welcomed
foreign private investment?

Many of the developing countries welcomed foreign
private investment assistance for achieving their
economic goals. In the words of Jack N. Behrman:

Host governments, for their part, have attempted

to induce foreign investors to enter their countries so
as to accelerate growth, relieve unemployment, and
help reconstruct depressed areas in the economy.
These inducements have included low-cost loans,
provisions of plant and land, low rentals, low-cost
utilities grants, and assistance in labor training
programs
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4. Explain what are the obstacles confront the
settlement of legal disputes relating to
Investment?

When legal disputes arose between foreign private
investors and host governments, the investors were
generally handicapped by the lack of suitable
international dispute-settling legal mechanism.
Generally, the settlement of investment disputes
between private foreign investors and developing
countries had been much less institutionalized than
domestic processes of dispute settlement. For most
of the legal suits involving foreign companies in
developing countries, local law and local courts
were employed. Often local remedies delayed a
solution. Yet the foreign investor could do little to
avoid these delays since under international law he
was required to exhaust local remedies before
seeking other means to settle the dispute.

5. Explain the meaning and elements of economic
development contracts?

As stated before, economic  concession
agreements and contrats administratifs represent
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two major types of economic development
contracts which have developed in common law
countries and civil law countries respectively.
However, concession agreements and contracts
administratifs which do not show certain
identifying elements of economic development
contract are not considered as that type of
contract. The following elements help identify
economic development contracts:

One of the contracting parties is the sovereign
government, and the other is a national or
private corporation belonging to a foreign
state;

the contract concerns the movement of foreign
capital to a developing country for the purpose
of investment activities limited to a specified
period;

the contract concerns an investment activity
which will assist the economic development of
the host state; and

the contract specifically mentions conditions
which bind both parties in terms of reciprocal
rights and obligations.
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6. What is the importance of Arbitration?

Economic  development  agreements imply
mutuality of obligation. The mutuality of
obligation of a transnational economic
development contract becomes ex-plicitly clear
and strong when the contracting parties agree to
include an arbitration clause in the contract which
provides for compulsory arbitration in case legal
disputes arise as to rights or liabilities under the
contract
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The Court Of Arbitration Of The
International Chamber Of Commerce

A. A Short Outline of the Historical and
Operational Background of the Court of
Arbitration.

Four decades ago, the International Chamber of
Commerce established the ICC Court of Arbitration
for the solution of disputes arising out of international
economic problems. The members of the Court are
appointed by the Council of the International
Chamber of Commerce. The function of the Court is
to provide a means for settlement by arbitration of
business disputes with an international character. The
Court of Arbitration does not itself settle the dispute,
but it appoints or confirms the nomination of
arbitrators in accordance with the Rules of
Conciliation and Arbitration of the International
Chamber of Commerce.

The parties to an arbitration proceeding are
entitled to appoint a sole arbitrator if they agree on a
particular person for confirmation by the Court of
Arbitration. In the case of a tribunal consisting of
three arbitrators, the parties are permitted to nominate
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one arbitrator for each side. The third arbitrator of the
Chairman of the tribunal, will be the nominee of the
Court of Arbitration. Section 1 to 5 of Article 7, of
the Rules of Conciliation and Arbitration describe in
detail various aspects of the selection of the sole
arbitrator and the members of a multi-member
arbitral tribunal in the event of a request for a
tribunal.

The contracting parties are free to select the
place or country where the arbitration proceedings
are to be conducted. It may be the state of which
either party is a national or some third state.
However, the Court of Arbitration is entitled to
confirm or change the selection of any country as the
place of arbitration, unless the disputants agreed in
advance upon the place of arbitration.

B. Substantive Law of Arbitration and the Rules
of the ICC Arbitration.

None of the Articles established by the ICC
specifies how the arbitrators are to resolve issues
involving a question of choice of law. Further, the
arbitrators are not free to apply ex aequo et bono in
the capacity of amiables compositeurs in order to
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resolve this question, unless the parties have agreed
that they may do so. In other words, whenever the
question of choice of law arises, the arbitrators must
resort to some rules of a legal system for the purpose
of giving the award. The ICC rules do not provide
any guideline for the arbitrators on how to select that
particular legal system. However, Article 16 says that
the law of the place where the arbitration is held
provides also the law governing the procedure the
arbitration on those points on which the Rules of the
ICC are silent. Of course, this does not mean that the
local substantive law will necessarily apply. But, no
provision under the ICC rules prohibits the arbitrators
from accepting the local law as the substantive law of
arbitration.

The selection of local substantive law of a third
country other than that of the nation belongs to one of
the parties in the arbitration under a TEDC and may
cause some legal problems. For instance, the legal
system selected by the tribunal may not necessarily
have any substantial connection with the TEDC in
dispute. In this case, the tribunal would naturally
dissatisfy both the private investor and the
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contracting state which do not want to apply the lex
arbitri. To avoid this unfortunate occurrence, the
tribunal could fill the gaps existing in the already
selected local law, such as its “non-connection” with
any of the aspects of the TEDC by accepting some
relevant rules of the law of the contracting state party
or of international law. However, this “process of
filling up the gap” always depends on whether the
rules of the local law permit the tribunal to do so. In
other words, sometimes the tribunal may not be
permitted under the local law to apply any outside
legal rule other than that of the locl substantive law.
The Italian legal practice with respect to international
arbitration is a typical example of this practice.

The lack of specific directives for the arbitrators
on how to solve the question of choice of law
problem among the ICC Rules on arbitration makes
arbitration tribunals sponsored by the Court of
Arbitration inappropriate to handle legal disputes
arising out of TEDCs. This is so because there is no
guarantee to the disputants with respect to the
application of whether the law of the contracting state
or rules of international law will be applied whenever
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gaps or conflicts appears among the rules of the law
already applied by the tribunal for resolving a legal
dispute.

Summing up the study on the relevant
provisions of the Rules of arbitral procedures under
the American Arbitration Association, the Inter-
American Commercial Arbitration Commission, and
the International Chamber of Commerce, the writer
concludes that the rules of these economic dispute-
settling agencies neither suggest nor recommend any
appropriate legal systems, such as the law of the
contracting state or international law, which are
directly or indirectly responsive to the exigencies and
peculiarities of a  transnational  economic
development contract. The present rules of the AAA
to the lex fori may or may not have a substantial
connection with legal disputes under TEDCs. The
Rules of IACAC which directly guide the arbitrator
to apply “equity” and “commercial usage” (which are
out of the scope of any specific legal system) may
also not be generally acceptable helps in resolving the
question of choice of law problem arising out of
TEDC. Therefore, the use of the rules of arbitration
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offered by the AAA, the IACAC, and the ICC for
arbitration between foreign private investors and
developing countries are unlikely to be as helpful for
resolving legal disputes arising out of TEDCs as the
use of arbitration rules established by the
International Center for the Settlement of Investment
Disputes which, as we shall see, provide specific
solutions to resolve the question of choice of law.
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Examples of Questions and Answers

1. What is the function of the ICC ?

The function of the Court is to provide a means
for settlement by arbitration of business disputes
with an international character.

2. Describe the way to nominate the arbitrators in
the ICC court?

The Court of Arbitration does not itself settle the
dispute, but it appoints or confirms the nomination
of arbitrators in accordance with the Rules of
Conciliation and Arbitration of the International
Chamber of Commerce. The parties to an
arbitration proceeding are entitled to appoint a
sole arbitrator if they agree on a particular person
for confirmation by the Court of Arbitration. In
the case of a tribunal consisting of three
arbitrators, the parties are permitted to nominate
one arbitrator for each side. The third arbitrator of
the Chairman of the tribunal, will be the nominee
of the Court of Arbitration. Section 1 to 5 of
Article 7, of the Rules of Conciliation and
Arbitration describe in detail various aspects of
the selection of the sole arbitrator and the
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members of a multi-member arbitral tribunal in
the event of a request for a tribunal.

. How you can- as a contracting parities - select
the place of arbitration?

The contracting parties are free to select the place
or country where the arbitration proceedings are
to be conducted. It may be the state of which
either party is a national or some third state.
However, the Court of Arbitration is entitled to
confirm or change the selection of any country as
the place of arbitration, unless the disputants
agreed in advance upon the place of arbitration.

. How the arbitrators solve issues?

None of the Articles established by the ICC
specifies how the arbitrators are to resolve issues
involving a question of choice of law. Further, the
arbitrators are not free to apply ex aequo et bono
in the capacity of amiables compositeurs in order
to resolve this question, unless the parties have
agreed that they may do so. In other words,
whenever the question of choice of law arises, the
arbitrators must resort to some rules of a legal
system for the purpose of giving the award. The
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ICC rules do not provide any guideline for the
arbitrators on how to select that particular legal
system. However, Article 16 says that the law of
the place where the arbitration is held provides
also the law governing the procedure the
arbitration on those points on which the Rules of
the ICC are silent. Of course, this does not mean
that the local substantive law will necessarily
apply. But, no provision under the ICC rules
prohibits the arbitrators from accepting the local
law as the substantive law of arbitration.
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The International Center For
Settlement of Investment Disputes
"ICSID"
A. The Development of the ICSID-Historical
Perspective

The International Center for Settlement of
Investment Disputes (ICSID) was established by the
Convention on the Settlement of Investment Disputes
between States and Nationals of other States
sponsored by the World Bank (The International
Bank for Reconstruction and Development) in March
1965. The Convention came into force on October
14, 1966, thirty days after the deposit of the twentieth
instrument of ratification. By the end of September,
1974, sixty-five nations from both developed and
developing areas had become parties to the
Convention; a further five countries had signed, but
not yet ratified the Convention.

The establishment of the Center responded to
the perceived unavailability of adequate machinery
for international conciliation and arbitration. This
deficiency often frustrated attempts to agree on an
appropriate mode for the settlement of investment
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disputes between sovereign governments and private
foreign investors. Tribunals set up by private
organizations such as the American Arbitration
Association, the  Inter-American  Commercial
Arbitration Commission and the International
Chamber of Commerce were frequently unacceptable
to governments. Furthermore, the only existing public
international arbitral tribunal, the Permanent Court of
Arbitration, was not open to private investors. In
addition to this, all attempts of different agencies to
establish Conventions to provide facilities for the
settlement of investment disputes resulted in the
dissatisfaction of different interested parties.

This particular situation was considered by the
Economic and Social Council of the United Nations;
but the U.N. has not contributed anything other than a
General Assembly resolution which requested the
U.N. Secretariat to continue its work in cooperation
with the World Bank to provide facilities for
achieving an effective and satisfactory method of
settling foreign investor-capital-importing disputes.
The World Bank had already has some experience in
facilitating the settlement of disputes between
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member governments and invesotrs, but prior to its
establishment of the ICSID the Bank was not
equipped to perform these tasks on a regular basis.
According to one observation:

This past experience of the Bank led to the feeling
that the creation of some specialized forum for the
settlement of these disputants (which would also
contribute to improvement of the investment climate)
should be investigated.

At its 1962 annual meeting, the Bank's Board of
Governors adopted a resolution requesting the
Executive Directors to study the possibility of the
establishment of a forum of arbitration to settle
investment disputes between host governments and
foreign investors. As a result of this resolution, the
World Bank initiated the Convention of 1965 with
the objective of encouraging a larger flow of private
investment for the purpose of accelerating economic
development of developing countries by resolving
legal disputes arising out of foreign investment
programs between the capital-exporting foreign
national and the receiving host states.

Observing this new step taken by the World
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Bank, it has been noted that this Convention was the
first and, so far, the only attempts since 1945 to get
beyond the developing stages of all attempts made
protecting investments abroad on a multilateral and
potentially universal scale. Finally, on October 14,
1966, the Convention established the International
Center for Settlement of Investment Disputes as a
new ancillary organization within the World Bank
group in order to provide facilities for conciliation
and arbitration to resolve investment disputes
between contracting states and national of other
contracting states.

As mentioned earlier, the arbitral tribunals of
the ICSID can resolve the questions of choice of law
with the help of the power given to such tribunals
under Article 42. The way in which such a power can
be exercised will best be understood if some outline
is given of the way in which the ICSID is
administrated and its tribunal established, as well as
the way that functions are entrusted to its tribunals.

B. The Operation of the ICSID and its Arbitral
Tribunals
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1. The Organs of the ICSID and their Major
Functions

The major organs of the ICSID are the
Administrative Council and the Secretariat. The
Administrative Council is composed of one
representative of each Contracting State. The
president of the World Bank will serve ex officio as
the Chairman of the Council, but has no power to
vote.

The Secretariat consists of a Secretary-General,
one or more Deputy Secretaries-General, and their
staffs. Article 10, which requires that the Secretary-
General and any deputy Secretary-General be elected
by the Administrative Council with a majority of
two-thirds of its members on the nomination of the
Chairman, limits their term of office to a period not
exceeding six years and permits re-election. The SID
Convention requires the Secretary-General to
perform various administrative functions such as
legal representative, registrar and principal officer of
the ICSID.

2. Jurisdiction of the ICSID and Nature of the
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Dispute

The ICSID can extend its jurisdiction to any
legal dispute arising directly out of an investment
between a Contracting State or any agency of that
Contracting State and a natural person or juridical
person belonging to another Contracting State.
Consent of the parties is the cornerstone of the
jurisdiction of the Center. Consent to jurisdiction
must be in writing and once given cannot be
withdrawn unilaterally. "Consent" may be given, for
example, in an arbitration clause included in a TEDC,
providing for the submission to the Center of future
legal dispute arising out of that agreement or in a
compromis regarding a legal dispute which has
already arisen, A capital-receiving state may in its
investment promotion legislation offer to submit a
legal dispute arising out of certain classes of
investments to the jurisdiction of the Center, and the
investor may give his consent by accepting the offer
in writing. Moreover, the right of a foreign investor
to submit a claim to the Center depends upon the
condition that his national state and the disputing
state already have signed the SID Convention.
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The reference to a legal dispute in Article 25
limits jurisdiction in one important regard. Referring
to this aspect of the provision, the Executive
Directors of the World Bank have commented that
the expression 'legal dispute' had been used to make
clear that while conflicts of rights were within the
jurisdiction of the Center, mere conflicts of interests
were not. The dispute must concern the existence or
scope of legal right or obligation, or the nature or
extent of the reparation to be made for breach of a
legal obligation.

3. Arbitration Tribunals Under the ICSID

a. Panels of arbitrators. Article 3 requires the
ICSID to maintain a Panel of Conciliation and a
Panel of Arbitrators, and Article 14 (1) seeks to
insure that Panel members will possess a high degree
of competence and be capable of exercising
independent judgment. However, the Convention
permits parties in a dispute to appoint arbitrators from
outside the Panels but requires that such appointees
possess the qualities described under-Article 14(1):

"Persons designated to serve on the Panels shall
be person of high moral character and recognized
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competence in the field of law, commerce, industry
or finance, who may be relied upon to exercise
independent judgment. Competence in the field of
law shall be of particular importance in the case of
persons on the Panel of Arbitrators".

As the wording of Article 14 (1) indicates, there
Is no absolute requirement that arbitrators be trained
in the law. This point raises serious doubt as to how
non-legal experts appointed by the parties or the
Chairman of the Administrative Council as arbitrators
will interpret and apply rules of law in an
international arbitration which is a judicial method of
settling legal disputes. However, the assurance under
Article 14 (2) that the Chairman will pay due regard
to the importance of the representation of principal
legal systems of the world provides some kind of
assurance to lawyers who may question the required
qualifications of the arbitrators. But this assurance
applies only to appointments of arbitrators by the
Chairman, not by the disputing parties.

b. Formation of the Arbitral Tribunal. After
receiving a written request from any Contracting
State or any national of a Contracting State wishing
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to institute an arbitration proceeding, the arbitral
tribunal must be formed as soon as possible. The
tribunal may consist of a sole arbitrator or any
uneven number of arbitrators. In the absence of an
agreement between the parties on the number of
arbitators, the tribunal will consist of three
arbitrators, one arbitrator appointed by each party,
and the President of the tribunal by the common
agreement of the parties. If the tribunal is not
consituted within 90 days after the registration of the
written request, the Chairman of the ICSID
Administrative Council will appoint either the sole
arbitrator or all arbitrators of the tribunal after
consulting with the disputing parties. Unlike the
nominees agreed to by the parties, these nominees of
the Chairman must be nationals of countries other
than those of parties.

c. Powers and Function of the Tribunal.
Before acting on an arbitration, all the members of
the tribunal must sign a declaration that they will
judge the dispute fairly according to the applicable
law. The tribunal is the judge of its competence and
Is empowered to make rulings as to the extent of its
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own jurisdiction. As early as possible, after the
tribunal has been constituted the President and
members of the tribunal have to endeavor to ascertain
the views of the parties regarding questions of
procedure, including the quorum of the tribunal at its
hearing, the usage of the language of the proceedings,
matters relating to oral and written procedure, and the
cost of the proceedings. This rule enables the tribunal
to create an atmosphere of cooperation with
disputants and a concrete procedural framework. This
preliminary procedural consultation of the tribunal
with the parties may help the parties reach some
understanding on issues involved with the taking of
evidence, the admissibility of counter claims, the
determination of the law that the tribunal is to apply
and its power to decide the dispute ex aequo et bono
If the parties agree.

d. Accomplishments of the ICSID. According
to A. Broches, Secretary-General of the ICSID, the
years 1972/73 and 1973174 have bDbrought a
continuation of the upward trend in the use of
arbitration clauses agreeing to submit to arbitration of
future disputes arising out of various kinds of
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international investments including loans and credits
provided by banking syndicates. Acceptance of the
jurisdiction of the ICSID is also becoming more
widespread in bilateral treaties for the protection and
promotion of foreign investments and in the
investment laws of host countries. The contracting
parties to those instruments have thereby accepted
resort to the settlement mechanism of the SID
Convention at the initiative of private investor and
sometimes at the initiative of the host state. A number
of member countries have already signed such
treaties, and examples of such instruments which
have entered into force are the treaties concluded by
Indonesia with Belgium, between Indonesia and
France and between Tunisia and France. Examples of
national legislation are found in the laws of Ghana,
Niger, Tunisia, the United States, and Zaire among
others.

For the first time in the history of the ICSID, an
arbitration proceeding (Holiday Inns. Occidental
Petroleum, Inc. v. Government of Morocco) was
instituted on December 29, 1971. The dispute
involved in the arbitration concerns the interpretation
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of the contractual agreements between the parties for
a joint venture in the tourism sector and was
submitted to arbitration pursuant to an ICSID
arbitration clause constrained in their agreement. In
March, 1972, an arbitral tribunal consisting of
Professor Paul Reuter (France) and Sir John Foster
(United Kingdom) and under the Chairmanship of the
Judge Sture Petren (Sweden) was constituted in
accordance with the agreements of the parties.

In addition, at the end of 1972, the ICSID was
informally advised of two disputes involving
different investors and host states which one of the
parties to each dispute intended to submit to the
Center. According to the information received, both
disputes arose out of contractual arrangements which
included compromised ICSID clauses; and , in both
cases, the parties concerned decided to postpone the
institution of proceedings in order to provide a final
opportunity for settlement by amicable agreement. As
has often been noted, the existence of an effective
arbitration clause if frequently a decisive factor in
inducing parties to settle their disputes through
negotiation and amicable agreement. On March 6,
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1974, the second request for the institution of
arbitration between Sociéeté Adriano Gardella S.P.A.
(an Italian Company) and the Government of Ivory
Coast was registered in accordance with an
arbitration clauses incorporated into their investment
contract.

Finally, three disputes: Alcoa Minerals of
Jamaica, Inc. V. Government of Jamaica; Kaiser
Bauxite Company v. Government of Jamaica;
Reynolds Jamaica Mines and Reynolds Metals
Company v. Government of Jamaica were submitted
by the companies concerned, nationals of the United
States, on the basis of ICSID dispute settlement
clauses in contracts between the respective
corporations and the Government of Jamaica. The
Secretary-General of the ICSID registered the three
requests for arbitration on June 21, 1974,
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Questions and Answers

1. Explain the importance of the establishment of
the ICSID?

The establishment of the Center responded to the
perceived unavailability of adequate machinery
for international conciliation and arbitration. This
deficiency often frustrated attempts to agree on an
appropriate mode for the settlement of investment
disputes between sovereign governments and
private foreign investors. Tribunals set up by
private organizations such as the American
Arbitration  Association, the Inter-American
Commercial Arbitration Commission and the
International Chamber of Commerce were
frequently  unacceptable to  governments.
Furthermore, the only existing public international
arbitral  tribunal, the Permanent Court of
Arbitration, was not open to private investors. In
addition to this, all attempts of different agencies
to establish Conventions to provide facilities for
the settlement of investment disputes resulted in
the dissatisfaction of different interested parties.
The creation of some specialized forum for the
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settlement of these disputants (which would also
contribute to improvement of the investment
climate).

. Explain how the world Bank initiated the
convention of 1965 and for what objective?

At its 1962 annual meeting, the Bank's Board of
Governors adopted a resolution requesting the
Executive Directors to study the possibility of the
establishment of a forum of arbitration to settle
investment disputes between host governments
and foreign investors. As a result of this
resolution, the World Bank initiated the
Convention of 1965 with the objective of
encouraging a larger flow of private investment
for the purpose of accelerating economic
development of developing countries by resolving
legal disputes arising out of foreign investment
programs between the capital-exporting foreign
national and the receiving host states.

. What is the organs of the ICSID?

The major organs of the ICSID are the
Administrative Council and the Secretariat. The
Administrative Council is composed of one
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representative of each Contracting State. The
president of the World Bank will serve ex officio
as the Chairman of the Council, but has no power
to vote. The Secretariat consists of a Secretary-
General, one or more Deputy Secretaries-General,
and their staffs.

. Explain the role of consent in the ICSID
jurisdiction?

Consent of the parties is the cornerstone of the
jurisdiction of the Center. Consent to jurisdiction
must be in writing and once given cannot be
withdrawn unilaterally. "Consent™ may be given,
for example, in an arbitration clause included in a
TEDC, providing for the submission to the Center
of future legal dispute arising out of that
agreement or in a compromis regarding a legal
dispute which has already arisen, A capital-
receiving state may in its investment promotion
legislation offer to submit a legal dispute arising
out of certain classes of investments to the
jurisdiction of the Center, and the investor may
give his consent by accepting the offer in writing.
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5. Explain how the investor can start the
arbitration proceeding?

After receiving a written request from any
Contracting State or any national of a Contracting
State wishing to institute an arbitration
proceeding, the arbitral tribunal must be formed as
soon as possible. The tribunal may consist of a
sole arbitrator or any uneven number of
arbitrators. In the absence of an agreement
between the parties on the number of arbitators,
the tribunal will consist of three arbitrators, one
arbitrator appointed by each party, and the
President of the tribunal by the common
agreement of the parties. If the tribunal is not
consituted within 90 days after the registration of
the written request, the Chairman of the ICSID
Administrative Council will appoint either the
sole arbitrator or all arbitrators of the tribunal after
consulting with the disputing parties. Unlike the
nominees agreed to by the parties, these nominees
of the Chairman must be nationals of countries
other than those of parties.



